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Donald C. Holmes
Supervisor, Town of Newstead
Church & John St.
Akron, New York 14001

Dear Mr, Holmes:

Thank you for your letter dated December 9, 1997, which was forwarded to us from
the office of Senator Daniel Patrick Moynihan, concerning the placement and construction of
facilities for the provision of personal wireless services and radio and television broadcast
services in your c,~mmunity, Your letter refe s to three proceedings that are pending before
the Commission. LlD-MM Docket No. 97-18 , the, Commission has sought comment on a
Petition for Further Notice of Proposed Rule Making filed by the National Association of
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the CommIssion's rules to fulfill
Congress'mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comment on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time, However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate, The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.
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Sincerely,

Copy to: The Honorable Daniel Patrick Moynihan

2.Donald C. Holmes

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Steven E. Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.
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DANIEL P. MOYNIHAN
NEW YORK

tinitrd i'tatrs ~matt
WASHINGTON, DC 20510-3201

N 1M

December 30, 1997

Congressional Liaison
Federal Communications Commission
\;'l'!"n 3-b~~C':- ~:-:t ......... •
washington, D.C. 20554

Dear Sir or Madam:

I am referring the enclosed inquiries from some of my

constituents regarding local zoning of cellular, radio and TV

~- ..._-- ... "" "" .. nff;r'Q.... _---- -- --

My constituents would appreciate your careful consideration

of these remarks, and your thoughts on what remedies there are

for this situation. Please respond directly to them and send a

copy to me.

I thank you for your attention to tnls mac~er.

Sincerely,

I \SJ1Loa.,~
Daniel Patrick Moynihan

Enclosures
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Town of Clayton
1000 Islands
405 Riverside Drive
Clayton, NY 13624
Phone - 315-686-3512
Fax - 315-686-2651

December 2, 1997

Senator Daniel P. Moynihan
SR-464 Russell Senate Office Building
Washington, D. C. 20510-3201

Dear Senator Moynihan:

Robert W. Cantwell, Jr., Supervisor

Honnie L. Hose, Town Clerk

, ......

We are writing you about the Federal Communications Commission and its attempts to
Qr.~!!}p.tJ~~l!1 ~9!l!r!~of ~~Uy!g...r¥.iiQ.JI!.d_I.YJ..Qyt~~J?v.;~~. t..q~. F~C;_~~.. :f£.9~M. Z9.1J!n~
Commission" for all cellular telephone and broadcast towers. Both Congress and the courts have
long recognized that zoning is a peculiarly local function. Please immediately contact the FCC
and tell it to stop these efforts which violate the intent ofCongress, the Constitution and the
principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority over cellular towers. It told the FCC to stop all rulemakings where the FCC was
;j,ttp.m!"ting,to,nerm17~,::J. F~-sfr~~.7,;Q.(li'1&rnnmroi:-''iiPl1.f('lr ,~!lr,h ,tnWMJ ,., Qfaw,it.f: ,thil\.iVr~tr,lf.'til)f,'l. II ,,.,

from Congress, the FCC is now attempting to preempt local zoning authority in three different
rulemakings.

Cellular Towers - Radiation' Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that municipalities
cannot regulate the radiation from cellular antennas if it is within limits set by the FCC.

~" ........._'=¢Jh,;JiA4T';'\·'M£ .-\k;dtm~~~,;::~:.rl!y.~h-~fcc.~.p;&p.~-:;,a"wl"t!;~-~~e':k~.~~~~~A:.

that some municipalities impose on cellular towers while they revise their zoning ordinances to
accommodate the increase in the numbers of these towers. Again, this violates the Constitution
and the directive from Congress.

Radjoay Towers' The FCC's proposed rule on radio and TV towers is as bad: It sets an
artificial limit of21 to 45 days for municipalities to act on any local permit (environmental,
building permit, zoning or other). Any permit request is automatically deemed granted if the

. .. t' .~ ,. '0 •• 0

"'UU1"'lfJ<UU), uue;;;,u L 4",L lU LUI;) lillie;; U41UC;;, e;;V\;ll U LUC 4fJIJIl"'4LIUIl I;) IU",UIl11J1I;;LC VL ",ICl1Uy VIVll1LC;;:>

local law. The FCC's proposed rule would also prevent municipalities from considering the
impacts such towers have on property values, the environment or aesthetics. Even safety
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requirements could be overridden by the FCC! Also, all appeals of zoning and permit denials
-(~~~!~b~4a.~F"Tt5:.*,{6 tk., ~i-£aJe5aQ:;;.n I",.. .... .",....,...,.,... ,.,. ISfI"'""'''''''''' In """'C'.cu." ,~. u" IU"' "",,,,41

These actions violate the intent of Congress, the Constitution and the principles of
Federalism. This is particularly true given that the FCC is a single purpose agency, with no
zoning expertise.

Please do three things to stop the FCC: First write new FCC Chairman William Kennard
and FCC Commissioners Susan Ness, Harold Furchtgott-Roth, Michael Powell and Gloria
~i-r~?:,tt.:t.."\& :fz...'?thU;~Np t:h~-~d ..~c.tl'v~}oticr:-~~,k~!p;r;QJ;",~i.J -'iu~~ .";.'7 ~7- i -;-;, ~y~yi:

Docket 97-182 and DA 96-2140~ second, join in the "Dear Colleague Letter" currently being
prepared to go to the FCC from many members ofCongress; and third, oppose any effort by
congress to grant the FCC the power to act as a "Federal Zoning Commission" and preempt local
zoning authority.

The following people at national municipal organizations are familiar with the FCC's
proposed rules and municipalities' objections to them: Barrie Tabin at the National LeagUe of_. . - . - -- - - - _. _.... -.,- .. - _. - .. -".
't;1UC:S, ...lJ...-o...o-.) 1:1-+, J:.Ul:Cn nuggara at me l"'4anonat NSOClanon or .1 elecommumcanons
Officers and Advisors, 703-506-3275~ Robert Fogel at the National Association ofCounties, 202­
393-6226; Kevin McCarty at the U.S. Conference ofMayors, 202-293-7330; and Cheryl Maynard
at the American Planning Association, 202·872-0611. Feel free to call them ifyou have any
questions.

very truly yours, ..

wlJC;r4jl
Robert W. Cantwell .Jr.

Supervisor

cc:[see attached list]
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241 SROB
Washingto~DC 20510-0303

Senator Conrad Bums
181 SDOB
Washington. DC 20510-2603

:Senator uy l:Sauey 1'iutetnson
283 SROB
Washington. DC 20510-4304

Senator Slade Gorton
730 SHOB
Washington. DC 20510-4101

Senator Dianne Feinstein
331 SHOB
Washington, DC 20510-0504

Representative Tom Blliey
2409RHOB

~a:,!t!',at.?~,l?,C ?:g2.12~97

Representative W. J. Tauzin
2183 RHOB
Washington, DC 20515-1803

Representative Edward J. Markey
2133 RHOB
n1*__ t...· 4 """",.. AA,. .. .- ,... ....,.

"~.u..&.4.L5&.\JU,JJ\"", ~VJ J.J-.,LVI

Representative John D. Dingell
2328RHOB
Washingto~DC 20515-2216

Representative Bob GoodIatte
123 CHOB
Washingto~DC 20515-4606

- -r- -- ---- . ---- ..... __ ... -

Copy List

Renresenrative Jame~ Mn~"- - . - -
1114 LHOB
Washington. DC 20515-4608

Representative Bart Stupak
1410 LHOB
Washingt~DC 20515-2201

t<:epresentalxve~oe~arton"" "tn ....nn?

2264RHOB
Washington. DC 20515-4306

Ms. Barrie Tabin
Legislative Counsel
National League of Cities
1"1'" 0 ........... ,....,.1.,.""'_:_ A. ....._ rnr ~.L~ _
-- - - - -,; .--._- ~ ,. ~ v ....... 4V""'"
Washington. DC 20004

Ms. Eileen Huggard
Executive Director
NATOA
1650 Tysons Boulevard, Suite 200
Mclean. VA 22102-3915'" ,,_ v .. A_T'_.........

.Mr. Robert Fogel
Associate Legislative Director
National Association ofCounties
440 First Street, NW, 8th Floor
Washington, DC 20001

iYu. N:VWLV.Lt;"Cliny ----.
Assistant Executive Director
U.S. Conference ofMayors
1620 Eye Street, 4th Floor
Washington, DC 20006

Ms. Cheryl Maynard
Government Affilin t:nnniinmnT'

American Planning Association
1776 Massachusetts Ave. NW, 4th Floor -:..
Washingto~ DC 20036
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Mayor
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lHputy Mayor
THOMAS 1: BASHER

Trustea
LOUtS AGRO. JR.

PAUL J. JANOS. JR.
RAYMONU 1:.. MCUUVcKl'O, J ....

DOMENIC 1. MORABITO
DONALD H. WHITELY

December 9, 1997

tltt'tlt/';"1JHttIiA,rwu,
CYNTHIA A. RUBINO

914-631-1885
VillDre Trrosur~r

GERALD J. BARBElET
914-631·1373
Vil/art Ckrk

LOUISE CAMIUlERE
914-631-1652

Buiktin,ln.sp«tOf'
RICHARD STErn

914~1·3668

BENEDIct SALANlTRO, P.E.
914-631-0356

Fax No.: 914-631·8170

Senator Daniel P. Moynihan
United States Senate
464 Russell Senate Office Building
1st and C Streets, N.E.
Washington, D. C. 20510

Dear Senator Moynihan:

"- - .... :_-- I ...... __.'"'"."..- ann 11'" )f11~tIItJl' to"~

We are writing you about the Fe<teral'Cotriri'litrit~tibmi-evu'll'tm~ivn'Q~~h~":toqs;~

pre-empt local zoning of cellular, radio and TV towers by making the FCC the "Federal
Zoning Commission" for aU cellular telephone and broadcast towers. Both Congress and
the courts have long recognized that zoning is a peculiarly local function. Please
immediately contact the FCC and teU it to stop these efforts which violate the intent of
Congress, the Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority overcellwirlowets. lrioltl'rilejc~·StW.n~'~~~:>l""'7.trs.!!"q.k'.cC.....
was attempting to become a Federal zoning Commission for such towers. Despite this
instruction from Congress. the FCC is now attempting to pre-empt local zoning authority
in three different rulemakings.

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set
by the FCC. lbe l'U"': IS anernplii:ig'iu iJaYC Lili; .....h~...p~;.:,.~ ;;-.-;~!~:':: ~~~ ~_,1.." h~t m:m~

the limited authority Congress gave it over cellular tower radiation to review and reverse
any cellular zoning decision in the U.S. which it fmds is "tainted" by radiation concerns,
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it

TtrrMn"", Uses R«vc/~d Parwr
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can "second guess" what the true reasons for a municipality's decision are, need not be
bound by the stated reasons given by a municipality and doesn't even need to wait until a
local planning decision is fmal before the FCC acts.

Some ofour citizens are concerned about the radiation from ceBular towers. We cannot
prevent them from mentioning their concerns in a public hearing. In its rulemaking the
FCC i~ savin~ that if any citizen raises this issue that this is sufficient basis for a cellular
zoning decision to immediately oe'\aK~inNer'1iwF€C '1IlRl"%or.6ily 11l)l.·m:.~c~~''U\,i.f.

the municipality expressly says it is not considering such statements and the decision is
completely valid on other grounds, such as the impact of the tower on property values or
aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule banning the
moratoria that some municipalities impose on'cellular towers while they revise their
zonin~ ordinances to accommodate the increase in the numbers ofthese towers. Again,
this violates-theAConstltution inn the ti:irtt:rtoc'lrv\{{L%i1"&a'~s~rol.·ommg,.tlvt.ECr..,fmm
becoming a Federal Zoning Commission.

RadiorrV Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets an
artificial limit of21 to 45 days for municipalities to act on any local permit
(environmental. building permit, zoning or other.) Any permit request is automatically
deemed granted if the municipality doesn't act in this timeframe, even ifthe application
is incomplete or clearly violates local law. And the FCC's proposed rule would prevent
municipafifies trom cO-Ii~;lael:'1nlrtl\~ infPR~W",\i\lllt,u\,-~,&iU"'~ \m~~Q.~~¥ ~""C;; the
environment or aesthetics. Even safety requirements could be overridden by the FCC!
And all appeals of zoning and permit denials would go to the FCC. not to the local courts.

This proposal is astounding when broadcast towers are some ofthe tallest structures
known to man - over 2,000 feet tall, taller than the Empire State Building. The FCC
claims these changes are needed to allow TV stations to switch to High Defmition
Television quickly. But The Wall Street Journal and trade magazines state there is no
way the l't,;L ana oroaU\:~u:a::> w;~~ u ...,,~ ~~ ~:.;,.-:::::~ :,;~~,_~I.. "'"ywlty c::o there is no need
to violate the rights of municipalities and their residents just to meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning
Commission for cellular towers and broadcast towers. They violate the intent of
Congress, the Constitution and principles of Federalism. This is particularly true given
that the FCC is a single purpose agency with no zoning expertise. that never saw a tower
it didn't like.

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard
and FCC Commissioners Susan Ness. Harold Furchtgott-Roth, Michael Power and Gloria
Tristani telling them to stop this intrusion on local zoning authority in cases wr 97-197,
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MM Docket 97-182 and DA 96-2140; second, join in the "Dear Colleague Letter"
currently being prepared to go to the FCC from many members ofCongress; and third,
oppose any effort by Congress to grant the FCC the power to act as a "Federal Zoning
Commission" and pre.empt local zoning authority.

The following people at national municipal organizations are familiar with the FCC's
;"":",,,,pti Mllpq :met municioalities' obiections to them: Barrie Tabin at the National
League ofCities, 202-626-3194; Eileen Huggard at the NatIonal ASSOCialiou Ul­

Telecommunications Officers and Advisors, 703-506-3275; Robert Fogel at the National
Association ofCunties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 202-293-7330; and Cheryl Maynard at the American Planning Association, 202­
872-0611. Feel free to call them if you have questions.

Very truly yours,

Eileen Pilla
Mayor
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Senator Conrad Bums
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Washington, DC 20510-2603

:senator~y ljalley nULI.;iu;:)uu

283 SROB
Washington, DC 20510-4304
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Washington, DC 20510-4701
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Representative John D. Dingell
2328RHOB
Washington, DC 20515-2216

Representative Bob Goodlatte
123 CHOB
Washington, DC 20515-4606

.. _ ...... "f""-'~

Copy List

Representative James Moran
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Washington, DC 20515-4608

Representative Bart Stupak
1410LHOB
Washington, DC 20515-2201
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Washington, DC 20515-4306

Ms. Barrie Tabin
Legislative Counsel
National League ofCities
1301 Pennsylvania Ave, NW, 6th Floor
Washington, DC 20004

Ms. Eileen Huggard
Executive Director
NATOA
1650 Tysons Boulevard, Suite 200
McLean, VA 22102-3915

Mr. Robert Fogel
Associate Legislative Director
National Association of Counties
440 FirstS~NW, 8th Floor
Washington, DC 20001

¥r K~vinMcCa,rtv .. - .---_._...... _-
Assistant Executive Director
U.S. Conference ofMayors
1620 Eye Street, 4th Floor
Washington, DC 20006

Ms. Cheryl Maynard
Government Affairs Coordinator
Amencan t'lannmg .tUstX;iauuu
1776 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036



Church & John St.
Akron, N.Y. 14001

Town of Newstead
P.O. Box 227

Phone (716) 542·4573

FAX PHONE (716) 542·3702

SUPERVISOR

DONALD C. HOLMES

•
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GERALD F. SUMME
THOMAS L COWAN

THOMAS R. GEORGE
DAVID L CUMMINGS
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•
DEPUTY TOWN CLERK
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•
HIGHWAY SUPERINTENDENT

•
CODE ENFORCEMENT OFFICER
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•
ATTORNEY FOR THE TOWN

NATHAN S. NEILL

•
ASSESSOR

FREDERICK J. PASKo JR.

~----~-_ ~ ,nn~..-_-_ ..._-- -.

Hon. Daniel Patrick Moynihan
United States Senate
464 Russell Senate Office Bldg.
Washington, D.C. 20510

Dear Senator Moynihan:

I am writing to you to express the concern
of the Town Board over attempts by the FCC to set
itself up as the de facto Appeals Board with respect
to town decisions in cellular and broadcast tower
cases. ~or many years both the courts and the United
States Congress have recognized zoning a~ a local
function. We believe very strongly that it should
remain a local function.

. The 1996 'Telecoriimunicatfons~Act-reatffrmfla <U",,,,~

local zoning authority with respect to cellular
towers. It now appears that the ~CC is attempting
to set itself up as Judge and Jury for the review
of all matters related to cellular and broadcast
towers. They want to be the ones to have final say
as to whether a decision is "tainted".

Suppose, for example, that we have a public
ne'aring or '~UtS'r1C'Qc&h'rii'e'n e" do ~"a I·UQ-e:t..'V "\ffC'e;" i'.'l\! ......... .z" .:.::::.::
resident who has radiation concerns. We understand
that we can not base our decision upon those concerns.
We also understand that we can't stop people from
saying what is on their mind and the fact is many
citizens still feel this is a problem. We are not
going to hold a hearing and tell people they can only
speak if they don't say anything to offend the FCC,
We don't want the FCC then saying "Well your decision
HJU~~ ';.,.,c: ~Cl.U'-~~ :.......:...:.:..~.:.: :.: ..:~.:.': ~~t:~"''''''''D o::.i~n
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Senator Moynihan
12-9-97

Broadcast towers are a particular concern since
they are, in many cases, substantially taller than many
buildings in Naw York City. We are frankly incensed
that the Town's review of such structures should be
~~~~~~~~~ ~~ ~2~~lQ~~ WA~hinaton functionaries. In
addition to the principle involved, think of-Ene tremen­
dous burden to small municipalities of having to fight
zoning appeals in Washington rather than local courts!

We urge you to contact FCC Commissioners to make
clear to them that Congress did not grant them this
authority. Specifically tell them to stop this intrusion
on local zoning in cases WT 97-197, MM Docket 97-182 and
DA 96-2140. We also urge that you speak with your
colleagues and take whatever steps are n~e~g~~L9Utu

assure that the FCC never has the power to override or
preempt local zoning authority.

Donald C. Holmes
...... _-_ .. ..: --­--t""--.----

OCH:cdb
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TOWN OF POESTENKILL
POESTENKILL, NEW YORK 12140 PHONE

(518) 283~5100

...1.. _ .J.: ........ __+ .ha. U"A(!T~"1('11.

Senator Daniel Moynihan
U. S. Senate
405 Lexington Avenue, 62nd Floor
New York, NY 10174

Dear Senator Moynihan:

I It""'1 n'll'llll auvu" "Ao.""' ......_ ....... _ _ ........._ .... ~ ..

1 am wntmg you at Ultfililb..:LtUi'fUti;~{"""c.!I~cid~~'3~mR~ MP'Io\ tr"vF.f',(fItl'a!..L6\mWlJDis~tWJ)~

Commission and its attempts to preempt local zoning ofcellular. radio and TV towers by making the
FCC the "Federal Zoning Commission" for all cellular telephone and broadcast towers. Both
Congress and the courts have long recognized that zoning is a peculiarly local function. Please
inunediately contact the FCC and tell it to stop these efforts which violate the intent ofCongress. the
Constitution and principles of Federalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority over
cellular towers. It tolo me l"l'\'. 10 SltJp'wi IUiCWcU?;l%:I' M.C:;t~otaJ r"~"Hw;.:»i!~inc t~.MrJ''W.
a Federal Zoning Commission for such towers. Despite this instruction from Congress, the FCC is
now attempting to preempt local zoning authority in three different rulemakings.

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over cellular towers
in the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the
radiation from cellular antennas if it is within limits set by the FCC. The FCC is attempting to have
th~::~~t:mion swallow the rule" be using the limited authority Congress gave it over cellular tower
radiation to revie~ and reverse any celluJar zorung aeci:sioll tIl till; u.~.... :-h~i~l:-4.-.<k.:.a-~am!6d:~,I:l}1­
radiation concerns, even ifthe decision is otherwise perfectly pennissible. In fact. the FCC is saying
that it can '"second guess" what the true reasons for a municipality's decision are. need not be bound
by the stated reasons given by a municipality and doesn't even need to wait until a local planning
decision is final before the FCC acts.

Some ofour citizens are concerned about the radiation from cellular towers. We cannot prevent them
tTom mentionimz their concerns in a public hearing. In its rulemaking the FCC is saying that if any
citizen raises this issue that this is sufficient basts tor a cellUlar zoning U~iliioll ~u ;uun"'~;"'~':':i' ~;:

taken over by the FCC and potentially reversed, even if the municipality expressly says it is not
considering such statements and the decision is completely valid on other grounds, such as the impact
of the tower on property values or aesthetics. This presumption on the part of the FCC. of general
dishonesty and lack of integrity of local governments is unjust, untrue. and intolerable.



_____ ...... -.-..... ""' ... ll.lVUa.l<':

Page Two
Decembt.i 5, 1997

Cellular TOwers· Moratoria: Relatedly the FCC is proposing a rule banning the moratoria that some
municipalities impose on cellular towers while they revise the~£ ~lJiJ'.1.Sf..9.r9jy8J2k.~ to..a~('rn:Wfol~8te

.{~..v.~"*;:~;"J':'-~fl C~I':; uUlilUI:I~ Ul- mese towers. Again, this violates the Constitution and the directive
from Congress preventing the FCC trom becoming a Federal Zoning Commission.

RADlorry Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets an artificial
limit of21 to 45 days for municipalities to act on any local permit (environmental, building penni£.
zoning or other). Any pennit request is automatically deemed wanted if the municipality doesn't act
in this time frame, even if the application is incomplete or clearly violates local law. And the FCC's
proposed rule would prevent municipalities froll). _99n~i(jwi.AA ...th~. i'1W8i't~,,.l"I,,h, t.:YI'I'l)ro lA-ii>(.-ola

1Jlt.~l;1 iy v.uut::S, 'me enwonment or aesthetics. Even safety requirements could be overridden by the
FCC' And all appeals ofzoning and permit denials would go to the FCC, not to the local courts. If
such a short time limit were in fact necessary, it would imply exceedingly poor and haphazard
planning on the parts ofboth the applicant and the FCC

This proposal is astounding when broadcast towers are some of the tallest structures known to man-·
over 2,000 feet tall, taller than the Empire State Building. The FCC claims these changes are needed
to allow TV stations to switch to Hi~h_P~fiJ)itWD.J~m..,<!~inn ~1l1i'1r1~, ~~~! !'!-::' !~'.::::: ::;~ ....; ,/v'lfuui
.:UlU traae magazmes state there is no way the FCC and broadcasters will meet the current schedule
anyway, so there is no need to violate the rights of municipalities and their residents just to meet an
artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning Commission for
cellular towers and broadcast towers. They violate the intent of Congress, the Constitution and
principles of Federalism This is particul.arJy true given that the FCC is a single purpose agency, with
no zoning expertise, that never saw a tow~r it r1irln't li1,-",

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard and FCC
Commissioners Susan N~ss., Harold Furchtgott-Roth. Mchael Powell and Gloria Tristani telling them
to stop this intrusion on local zoning authority in cases WT97-197, MM Docket 97-182 and DA 96­
2 140; second, join in the "Dear Colleague Letter" currently being prepared to go to the FCC from
many members ofCongress; and third, oppose any effort by the Congress to grant the FCC the power
to act as a "Federal Zoning Commission" and preempt local zoning authority.

The following people at national municipal organizations are familiar with the FCC's proposed rules
and municipalities' objections to them: Barrie Tabin at the National League of Cities, 202-626-319~
Eileen Huggard at the National Association ofTelecommunications Officers and Advisors, 703-506­
3275; Robert Fogel at the National Association of Counties, 202-393-6226; Kevin McCarty at the
U.S. Conference of Mayors, 202-293-7330; and Cheryl Maynard at the American Planning
Association., 202-872-0611. Feel free to call them if you have any questions, or contact us ifwe can
in any way be ofassistance in this effort.

Very truly yours,

J~we: h
Supervisor
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Senator Dan~el Patr~ck Moynihan
405 Lex~ngton Avenue, 62nd Floor
Ne~ York NY 10174

Dear Senator Moynihan:

.~. ~'1.'t.~ ..-~.~-t-:.::';'"~~~. ~h,..."i- i-hp Fo?deral Communications Commission and
its at tempts to preempt local =on~ng of cellular; - 'ract.l'O~ arlci - r-i'
towers by making the FCC the ~Federal Zoning Commission w for all
cellular telephone and broadcast towers. Both Congr~ss and the
court::; have long !-ecogni=ed that =oning i.:: a peculiarly local
function. Please .lmmed~ately contact the FCC and tell .lt to stop
these ef.forts which violate the intent 0.£ Congress, the
Constitut~on and principles o.f Federalism.

T~ ~h~ lQq~ Tplecommunications Act, Congress expressly reaffirmed
local zoning author i ty o'v'er~ ·c-elli.l1-a? fowe.r's."" .l."'t:' '-~2t1'~;.;.-::-- ;-':;:; '::-.:­
stop all rulemakings: where the FCC ",as at tempting to become a
Federal Zoning Commission for such towers. De~pite this
.lnstructiQn from Congress, the FCC J..9 no .... att,;.mpting to preempt
local zoning authority on three different "ulemakings.

Cellular Towers - Radiation: Congress expressly preserved local
zoning authority over cellular towers in the 1996
Telecommunications Act with the sale exception that municipalities
cannot regulate J

the--.raa:l.li~:fOlJ"~·':"''''-L''''''c!'l'~.r~Jfl'~~~':'''''''~-'''''''' ,{ ; to is.
.... ithin limits set by the FCC. The FCC is attempting to have the
"exception swallow the rule" by using the limited authority
Congress gave it over cellular to\o1'?r radiation to revie.., and
reverse any cellular zoning decision in the U.S. which it finds is
"tainted~ by radiation concerns, even if the decision is other .... ise
per.fcoctly permi3siblo::-. In fact, the FCC is saying that it can
"second guesa~ what the true reasons for a municipality's dcocision
are, need not be bound by the 3tated reasons given by a
municipa.L~'ty ana uu...~u <. ... y~ .. - __ J ... ,.~; .... ,,1-,1::\ lucal olann:l.ng
decision is final before the FCC act3.

Some of our ci ti=ens are concerned about the radiation from
cellular towers. We cannot prevent :hem from mentioning their

-----------._---_._-------- -
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ccnc~rne in a public ~~a~ing. :n its ru~~making the FCC is ~aying

that if any citi=~n raises this iss~~ that this is sufficient basis
far a cellular zoning decision to immediately be taken over by the
pec and pot~ntially reversed, even if the municipality expressly
say1r rt' .... 'l~LltH.,,;.Q ':":.i.>-t.:;;':':::--:-:::-:;--u..- k ",t~ti"ments and the decision is
completely valid an other grounds. such as the impact of the ~o~er

on property values or aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule
banning the moratoria that same muni=ipalities impose on cellular
to~ers whlle they revise their zoni~g ordinances to accommodate the
increas~ in the numbers of these towers. Again, this violates the
Constitution and the directive from Congress preventing the FCC
l-...'-ol'-':~I'T'~:':-~~~;- ..... t:"QI"'f.Q'r'~ 1 'Zenina Commi3sior1 ..

- ,.. a. .• ---'~"'-~"'...:.nT<;;t t.I}U.J.U

Radio/TV Towers: Th~ FCC's proposed rule on radio and TV to~ers

io; as bad. It sets an artificial limi t of :21 to 45 days for
municipaliti~s to act on any local p~rmit (~"vironmental. building
permit, =ordng or other). Any p~~-mit !"t:'qu~",t 1.::; automatically
deemed granted if the municipality doesn't act in this timeframe,
even if the application is incomplete cr clearly violates local'
law. And the FCC's proposed rule ~ould pc.v~nt ~unic~palities from
~~n=;rl~~inn the impacts such towers have on property val~es. the
environmer.t or aesthetics. - J tve-n'~':~"a~~'ty"" ~"l-I.t\..~~~,".~~.~';"~'::::':'~"'- _\-'o

overridden by the FCC! And all appeal.::; of =onin9 and pti'rmi t
denials *ould go tc the FCC, not tc th~ l~cal c~urts.

This proposal is astounding when broadcast towers are some of the
tallest structures known to man O'Je;; =,2)00 feet tall, tallel"
than thti' Empire State BUilding. T~e FCC claims these changes are
needed to allow TV stations to switch to High Definition Television
Quickly. But The Wall Street Journal and trade magazines state
t.he-r e is no ·,,'ay -t:fie~'Fe.L."~~·Jul'~~u,-~~ :"t::'%'·..:.-·~.'i.!.-~-r"''"'=~ to!'",,, rurrent
sch.:-dule ant way, so there i.s no need to violate the rights 01
municipaliti~s and their L'esidents just t.o <T\e~t an artificial
deadlin~.

These actions repre3ent an unjustified attempt by the FCC to become
the Federal Zoning Commission for cellular towers and broadcast
towers. They violat~ the intent of Congress. the Constitution and
principles of Federalism. This is particularly true given that the
FCC is a s~ng.Le-~.n.u l-'''''''~ ~':J~.-.:::.-; .... ~'" ~.-."i "'.., ,:>:.:oerti~e that never
saw 3 tower it didn't li~e.
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Please do three things to 3top the Fe:: F1.;">:it, \lfrito:? 11=\If FCC
Chairman William Kennard and FCC Commissioners Susan Ness, Harold
~urghtgott-Roth, Michael PO\lfell and Gloria Tristani telling them
to stop this intrusion on local =o~ing author~ty in cases WT 97­
j:-CJ'r-, .....:+:':' B'-=~:~z": -e='_lQ? .:on,iJ)A 96-2.140; ::ie-cond, join L.. the "Dear
Colleague Letter" currently being pl:epared tog6·~t"O--t:'r:e""r.... ..;:(~tJ~"\j"l­
many members of Congress; and third, oppose any effort by Congress
to grant the FCC the pover to act as a "Federal Zoning
Communication" and preempt local =o~ing ~uthu"ity.

The following people at national municipal o~gani=ations are
familiar with the FCC's proposed rules and municipalities'
obJections to them: 9arrie Tabin a~ the National League of Cities,
:~~-~~~-~,q4! Eileen Huggard at the ~ati~nal A$sociation of
Telecommunications Officers and AOVl.SOr3, ,"",: :.:.: ::':"::, ~~=::,:-..
Fog~l at th~ Na:iona~ Associatich oi =ounti~s, 202-333-52:6; K~vin

McCarty at th~ U.S. Conf~renc~ 0= ~ayoLa. 202-293-7330; a~d Cheryl
Maynard at the American PlannioJ Aszucia~ion, 20:-S7:-~6:1. F~=l

free to call th~m if you have questiG~s.

Very truly yOU1-S,

VILLAGE OF KINGS PUINT

v/·, .. /' ~~.h
/1~(1j.(~>~l··I:"· ~/CJ

Michael c. Ka:~ick

1'layClr
MCK:.fav
cc: (se~ attached list)


